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* OfF the District of Puerto Rico, sitting by designation.
LIPEZ, Circuit Judge. On March 18, 1997, the Waltham

Racquet Cl ub suffered severe damage froma fire that began on the
sauna heater located inits nen's sauna room |Its insurer, Cigna
| nsurance Conpany, later instituted this subrogation action
agai nst OY Saunatec, Ltd., the manufacturer of the sauna heater,
all eging that Saunatec had negligently designed the heater,
negligently failed to warn, and breached its inplied warranty of
merchantability. Saunatec appeals and Cignha cross-appeals from
a judgnent entered on a jury verdict finding in favor of Cignha on
its negligence clainms and in favor of Saunatec on the breach of
warranty claim The jury found that the club had suffered
$853, 756. 37 in conpensatory damages. The jury also found that
the club was 35% conparatively negligent, 12% of which was
attributable to the club's breach of duty of ordinary care and
23% of which was attributable to the club's failure to install
sprinklers in and around the sauna room The court reduced the
danmages awarded to Cigna accordingly. W affirm
| . Background

We sunmmarize the relevant facts, taken in the |ight

most favorable to the verdict. The Waltham Racquet Cl ub,
originally constructed in 1974, included a nen's sauna room
installed by an outside contractor. The sauna room was
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constructed entirely of wood, with two benches of differing
hei ght running around the walls. The contractor also installed
the heater at issue in this case, a netal box placed in a corner

of the room with heating elenments that were designed to be

covered by a nound of rocks. The heater did not, however
contain a metal grill that would prevent direct contact with the
rocks. There were two wooden railings around the heater to

prevent patrons of the club fromaccidentally com ng into contact
with the heater itself.

The 480 volt Saunatec heater installed in the club in
1974 was not listed by Underwriter's Laboratories (UL), contrary
to Saunatec's policy. The heater was equi pped with a thernostat,
a control box, and a tinmer. At the tinme of its sale to the club,
a highlimt switch was also installed. This switch was desi gned
to turn the heater off if it should beconme too hot, but it was
renmoved at sonme point before the 1997 fire. The high limt
switch was not the only part of the heater that had been changed
by 1997. The elenents, tinmer, control box, and thernostat had
all been replaced in the time between installation and the 1997
fire. These changes had no effect upon the operation of the
heater because the replacenents were all conpatible with the

ori gi nal design.



The heater was designed to be controlled directly by
the thernostat and tinmer. The tinmer set the hours during which
t he heater would be in operation, roughly from5:30 a.m to 10:45
p.m During those hours, the thernostat would turn the heating
el ements on or off dependi ng upon the tenperature of the roomand
the setting on the thernostat. Though there was sone dispute
over whether the thernpstat's sensor was properly |ocated in the
sauna room the jury could reasonably have found that its precise
| ocati on woul d not have affected the running of the heater.

Though the 1997 fire is the subject of this case, it
was not the first fire that the club experienced as a result of
this heater. Sonetime between 1978 and 1988,! soneone left a
towel on top of the heater's rocks, starting a small fire. The
damage from this fire did not extend beyond the sauna room
t hough there was rather extensive damage to the room itself.
Much of the interior woodwork and benches were scarred and burnt;
the rest of the sauna suffered snoke damage. After the fire, the

club had t he danaged wood repl aced. The heater was al so exam ned

L None of the witnesses at trial could identify the exact
date of this fire beyond generalized statenments giving a range
of possible dates. Despite some differences in the dates given
by different witnesses, all were sure that the fire had occurred
during the tine Susan Pappas was manager of the club. Because
a nore precise date is irrelevant to our resolution of the
issues in this case, we have adopted the dates of Pappas's
tenure as the tenporal boundaries of that fire.
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by a licensed electrician who deternined that the fire had not
caused any danage to the heater

Despite this first fire, the club continued to use the
heater, placing signs in the sauna warning about the danger of
fireif items were left on top of the heater. Menbers were al so
war ned of this danger through notices in the club's newsletter
and by nenmbers of the club's safety commttee. |In addition, the
club instituted changes in the schedul es of the mai ntenance crew,
inform ng themthat they were to check the sauna at |east tw ce
every day to ensure that no itens had been |l eft near the heater
and to renove any items they found there. As a result, the
mai nt enance crew mght enter the nmen's sauna to check for
di scarded itens as often as four tines a day in addition to the
daily cleanup required as part of the general routine in the
club. The club also had a window installed in the door to the
sauna and instructed the mai ntenance crewto | ook into the sauna
for discarded itens every tine they passed. Finally, the club
had smoke detectors |ocated throughout the building, including
one that was in the men's roomi medi ately outside of the sauna.
These detectors were directly linked to the Waltham Fire
Departnment. The club did not install a sprinkler system in part
because of a m staken belief that none were avail able that coul d

operate in the high tenperatures of the sauna.
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These warnings and other measures did not conpletely
prevent nenbers from |leaving towels and other itens in the
vicinity of the heater, a probl emencountered by other clubs that
had saunas. On March 18, 1997 at 7 a.m, the club had anot her
fire fromconmbustible materials left on top of the heater. By
that time in the norning, the heater had been on for
approxi mately an hour and a half, and the club had been open for
an hour. The heater had been checked for discarded itens |ate
t he night before and none had been found. There were no checks
in the norning because the mai ntenance crew did not arrive until
after seven. During the hour that the club was open, a nmenber of
the club either accidentally or deliberately left a towel or
ot her conbustible item on top of the heater, where it caught
fire.

The fire was discovered in its early stages by nenbers
in the nmen's | ocker roomwho tried unsuccessfully to extinguish
it. Although the fire departnment arrived shortly thereafter, the
fire caused extensive damage to the nen's and wonen's | ocker
areas, the | ower | obby area, the wood j oi sts providing structural
support to the second floor, and the restaurant |ocated directly
above the sauna and nen's | ocker room In addition, the entire
club suffered snmoke and heat damage. Later investigation

indicated that the fire had spread quickly because the nornal
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operation of the heater had dried out the wood in the sauna room
and made it nore conbusti bl e.

Cigna insured the club. After settling the club's
claim it instituted this subrogation action agai nst Saunatec,
al | egi ng negligent design, negligent failure to warn, negligent
failure to warn of post-sale safety inprovenents, and breach of
the inplied warranty of merchantability. Jurisdiction was based
upon diversity of citizenship, with Massachusetts | aw providi ng
the rule of decision. After an eight day jury trial, the jury
returned a special verdict, finding that Saunatec had negligently
desi gned the heater, had negligently failed to warn the club
post-sale that the addition of a metal grill would have
elimnated the danger posed by the defect, and had breached its
warranty to the club. The jury also found, however, that
Saunatec had met its burden of proving its affirmative defense
that the club had been unreasonable in its use of the heater,
t hus preventing Cigna' s recovery on the breach of warranty claim
As to Cigna's negligence clains, the jury found the club was 35%
conparatively negligent, of which 23%was related to the failure
of the club to equip its sauna roomw th a sprinkler system The

jury assessed danmges at $853, 756. 37. The court reduced that



award by the club's 35% conparative negligence before entering
judgment in the amount of $554,941.64.°2

Following the entry of judgment, the parties filed
notions for judgnment as a matter of |aw pursuant to Fed. R Civ.
P. 50.% The court denied both notions and the parties appeal ed.
On appeal, Saunatec argues that the club's products liability
cause of action accrued as of the first fire and is therefore
barred by the statute of limtations, that the court erred in
pl acing the i ssue of the post-sale duty to warn before the jury,
and that the court erroneously deni ed Saunatec's request that the
jury be instructed on the affirmati ve defense of m suse. Cigna,
in turn, cross-appeals, challenging the district court's jury
instruction on Saunatec's unreasonable use defense and the
instruction that the <club could have been contributorily
negligent by failing to install a sprinkler systemin and around
the sauna room Although we normally exam ne issues raised by
t he appeal before turning to the cross-appeal, the m suse and

unreasonabl e use issues are so closely related that we wll

2 The court al so assessed pre-judgnment interest at arate
of 12% per year fromthe date of the conplaint. This interest
t ot al ed $108, 008. 33 and i ncreased the judgnent agai nst Saunatec
to $662, 949. 97. Saunatec has not challenged the district
court's award of pre-judgnment interest in this appeal.

s Saunatec's notion was also designated, in the
alternative, as a motion for a new trial pursuant to Fed. R
Civ. P. 59.
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di scuss them as a single issue. Ot herwi se, we deal with the

i ssues raised by the parties in turn,

1. The Standard of Review
The parties appeal and cross-appeal primarily fromthe
deni al of their respective notions for judgnment as a matter of
law. We review the denial of these nmotions de novo. Fost er -

Mller, Inc. v. Babcock & W1 cox Canada, 210 F.3d 1, 7 (1st Cir.

2000). "[We exam ne the evidence presented to the jury, and al
reasonabl e inferences that may be drawn from such evidence, in

the |ight nost favorable to the jury verdict." Ed Peters Jewelry

Co. v. C &J. Jewelry Co., 215 F.3d 182, 193 (1st Cir. 2000).

VWile we do not consider "the credibility of the wtnesses,
resol ve conflicts in testinony, or in any other manner wei gh the
evidence," we will "assune the veracity . . . of any adm ssions
made and stipul ations entered into by the party opposing the Rule
50 motion . . . as well as any evidence derived from
disinterested w tnesses that has not been contradicted or
i npeached. " Id. After viewing the evidence from this
perspective, we will reverse the denial of either notion "only if
reasonabl e persons coul d not have reached the concl usi on that the

jury enbraced.” Sanchez v. Puerto Rico Gl Co., 37 F.3d 712, 716

(1st Cir. 1994). We review denial of Saunatec's "alternative
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request for a newtrial for an abuse of discretion, recognizing
that "the trial judge may set aside a jury's verdict only if he
or she believes that the outcone is against the clear weight of
the evidence such that upholding the verdict will result in a

m scarri age of justice. See England v. Reinauer Transp. Cos.,

194 F.3d 265, 270 (quoting Conway v. Electro Switch Corp., 825

F.2d 593, 598-99 (1st Cir.1987)).
Both parties have challenged the district court's jury

i nstructions. We review these contentions de novo. See Dat a

Gen. Corp. v. Grumman Sys. Support Corp., 36 F.3d 1147, 1159 (1st
Cir. 1994). Saunatec, in particular, challenges the failure to
give an instruction. In such cases, "[t]he trial court's refusal
to give a particular instruction constitutes reversible error
only if the requested instruction was (1) correct as a matter of
substantive law, (2) not substantially incorporated into the
charge as rendered, and (3) integral to an inportant point in the

case." \Vhite v. New Hanpshire Dep't of Corr., 221 F.3d 254, 263

(1st Cir. 2000). Nonetheless, parties that have preserved their
chal l enges to jury instructions nmust not sinply show error, but
al so "must show that the assigned error affected 'substanti al

ri ghts, or, in other words, that the error was not harnl ess

pursuant to Fed. R Civ. P. 61. Play Tinme, Inc. v. LDOS

Met ronedi a Communi cations, Inc., 123 F.3d 23, 29 n.7 (1st Cir
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1997). Wth these standards in mnd, we turn to the nerits of
the parties' argunents.
I11. The Statute of Limtations

We first address Saunatec's argunent that Cigna's
negl i gence cl ai ns* based upon the 1997 fire are barred by the
statute of limtations because Cigna failedto file suit in 1991,
three years after the |atest possible date of the first fire.
Under Massachusetts law, tort clains, including negligence based
product liability clains, are subject to the Ilimtations
provi sions in Mass. Gen. Laws ch. 260 8§ 2A, which bars all clains
not brought within three years of the accrual of a cause of

action.® The Massachusetts legislature has left this accrua

4 Saunat ec addresses its statute of limtations argunent
on appeal solely to Cigna' s negligence claim because of the
jury's finding that Cigna's breach of warranty cl ai mwas barred
by the club's unreasonabl e use of the heater. Though Ci gna has
cross-appealed from that part of the judgnment, we affirm the
district court on this point. See Section V, infra.
Consequently, we do not analyze whether its breach of warranty
claim would also survive Saunatec's statute of Ilimtations
chal l enge, though we note the simlarities between the
negli gence and breach of warranty limtations statutes. See
Mass. Gen. Laws ch. 106 8§ 2-318 (stating, in pertinent part,
that "[a]ll actions under this section shall be comenced within
three years next after the date the injury and danage occurs");
Bay State-Spary & Provincetown Steanship, Inc. v. Caterpillar
Tractor Co., 533 N. E. 2d 1350, 1354 (Mass. 1989) (noting that
section 2-318 parallels the tort statute of |limtations).

5 The statute reads: "Except as otherw se provided,
actions of tort . . . shall be commenced only within three years
next after the cause of action accrues.” Mass. Gen. Laws ch.

260 § 2A (1992).
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determ nation to judicial interpretation. See Canbridge Plating

Co. v. Napco, Inc., 991 F.2d 21, 25 (1st Cir. 1993). The courts

have adopted the date of injury as the date a cause of action

usual ly accrues. See Cannon v. Sears, Roebuck & Co., 374 N. E. 2d

582, 584 (Mass. 1978). This focus upon the date of injury arises
from the inability of a plaintiff to "maintain [a negligence
action] unless one has suffered injury or damage." See id. at
584. A contrary rule based upon notice of breach, the tinme of
manufacture, or the time of sale "would be intrinsically
unfair[;] . . . the plaintiff mght be barred from bringing an
action even before the facts arose on which he could assert a
claimfor relief." 1d.

In the present case, there is no dispute that any claim
that the club or Cigna m ght have for the damage done in the
first fire accrued at the latest in 1988 and is therefore now
barred. Cigna, however, seeks recovery solely for the damages
resulting fromthe 1997 fire. Nonethel ess, Saunatec asserts that
all recovery should be barred, arguing that because there is only
a single negligent act in a products liability case, there is
only a single cause of action available to a prospective
plaintiff. According to Saunatec, any injury that the plaintiff
knows or reasonably should know is caused by the defendant

results in the accrual of the unitary products liability cause of
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action. Thus, under Saunatec's theory, a prospective plaintiff
who fails to sue within three years of an initial injury is
forever foreclosed fromall recovery for the defendant's breach
of duty.

Al though we have been unable to discover a
Massachusetts decision that directly addresses this issue, the
precedents do not support Saunatec's single cause of action
argunment . Both the Massachusetts Suprenme Judicial Court and
Court of Appeal s have indicated that there may be "cases i n which
the plaintiffs suffer successive, but distinct, injuries, which

may give rise to separate causes of action,” even though there is

only a single negligent act. O sen v. Bell Tel. Labs., Inc., 445

N. E. 2d 609, 612 (Mass. 1983); Gore v. Daniel O Connell's Sons,

Inc., 461 N E.2d 256, 259 (Mass. App. Ct. 1984) (noting the
possibility that a cause of action based upon a second, distinct
illness would not be barred by the statute solely because the
def endant' s conduct had al so caused a prior illness). Moreover,
ot her jurisdictions have directly addressed the argunent Saunat ec
rai ses here and have refused to use an initial injury to bar

actions based upon a later, distinct injury. See Fearson v.

Johns-Manville Sales Corp., 525 F.Supp. 671, 674 (D.D.C. 1981)

(cited in Osen and Gore) (rejecting single cause of action

argument and hol ding that onset of asbestosis did not foreclose
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cause of action based upon the l|ater onset of lung cancer);

VaSalle v. Celotex Corp., 515 N E 2d 684, 686 (Ill. App. C

1987).

We concl ude, therefore, that under Massachusetts | aw,
the fact that there is only one negligent act, i.e., the design
of the heater or the failure to provide post-sal e warnings, does
not mean that there was only a single cause of action that
accrued at the time of the first injury. Instead, if there are
multiple injuries, there will be nultiple causes of action with
mul tiple dates of accrual if the injuries are "separate and
di stinct." The fires in this case satisfy that requirenent.
Though they were each caused by the same design defect, they are
ot herwi se unrel ated. At |east nine years passed between the two
fires. The first fire did not in any way cause or contribute to
the second. Because the fires are tenporally and causally
di stinct, we conclude that Massachusetts courts would hold that
the two causes of action arising from the two fires have
different dates of accrual. As Cigna has filed this suit within
three years of the second fire, or in other words within three
years of the injury that caused the second cause of action to
accrue, its claimis not barred by the statute.

In an attenpt to escape this conclusion, Saunatec

points to our recent decision in Nicolo v. Philip Mrris, Inc.,
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201 F.3d 29 (1st Cir. 2000). Rel ying upon Nicolo, Saunatec
argues that a plaintiff nmay only maintain two causes of action in
cases that involve a second |l atent injury that was not reasonably
foreseeable at the time of the first palpable injury. We
di sagree. In Nicolo, where we construed Rhode |sland statutes
and case law simlar to the Massachusetts |law at issue here, we
held that a products liability case could present two distinct
causes of action. See id. at 35. The plaintiff in N.colo had
suffered two injuries from a single wongful act. The first
infjury was "a series of snoking-related illnesses, including
ast hma, enphysema, and chronic obstructive pul nronary di sease.”
Id. at 30. The second injury, lung cancer, had been diagnosed
several years after the onset of her respiratory ailnents. As in
t he present case, the plaintiff had only sought recovery for her
second injury, cancer.

I n arguing that the foreseeability of the second injury
is the "touchstone"” of whether a clai mmay be mai ntai ned for that
injury, and that the foreseeability of the second fire here bars
a claim for danages based upon it, Saunatec has m staken our
di scussi on of when a second cause of action for the latent injury
accrues for a discussion of whether there can be two causes of
action at all. Contrary to Saunatec's clainms, our holding in

Ni col o that the cause of action for cancer was separate fromthe
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cause of action for the respiratory ailnments did not involve the
question of the reasonable foreseeability of a second injury
which had not yet occurred. The concept of reasonable
foreseeability entered our analysis only because of the unique
difficulty of detecting cancer. As with all |atent diseases,
cancer can exi st undetected in an individual throughout its early
stages. In other words, a plaintiff could be injured | ong before
that injury was detected. Ni colo presented a variant of the
usual | atent disease case because the plaintiff may have been
afflicted wth both wundetectable cancer and detectable
respiratory illnesses at the same time. Under the normal rules
of accrual linked to the date of injury, both causes of action
accrued at the sane tine, even though one injury nay have been

effectively unknowable. See Cannon, 374 N. E.2d at 584.

Both Rhode |I|sland and Mssachusetts, however, have
adopted a discovery rule, an exception to the normal rules of
accrual governing the accrual of causes of action in which an

injury or its cause is inherently unknowable. See Nicolo, 201

F. 3d at 35; Hanson Housi ng Auth. v. Dryvit Sys., Inc., 560 N. E. 2d

1290, 1293 (Mass. App. Ct. 1990). The discovery rule prevents
t he cause of action of an injured plaintiff fromaccruing "until
the plaintiff |earns, or reasonably should have | earned, that he

has been harmed by the defendant's conduct.” White v. Peabody
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Constr. Co., 434 N E. 2d 1015, 1020 (Mass. 1982). I n anal yzi ng

whet her the plaintiff could have reasonably foreseen that at the
time of her respiratory illnesses she was in the early stages of
cancer,® we were applying the discovery rule to determ ne when

t he cancer cause of action accrued. See Ni colo, 201 F.3d at 35-

36 (noting that cancer "does not lend itself to Ilay
identification,"” but that "synptons indicative of cancer" al ong
with other information about the disease may nmean that a
plaintiff reasonably should know she had the disease). Thus,
Ni col o stands for the proposition that, in nultiple injury cases
in which the second injury is latent, a second cause of action
does exist, but it may be tinme barred if the plaintiff should
have di scovered that second injury at the tine of the first.
The present case, however, does not require us to
anal yze the discovery rule and its foreseeability conponent.
There is nothing inherently unknowable or |atent about the
injuries the club sustained as a result of Saunatec's negligence.
The fact that the second fire became a reasonably foreseeable

future possibility because of the first fire is irrelevant.

6 In order for a cause of action to accrue under the
di scovery rule, it is only necessary that the plaintiff know
about the injury and know that the injury was caused by the
def endant. A cause of action can accrue though the plaintiff is
unaware of either the full extent of the injury or of how the
def endant violated its |egal duty. See Bowen v. Eli Lilly &
Co., 557 N.E.2d 739, 741 (Mass. 1990).
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Though caused by a single wongful act, the two fires are
ot herwi se unrelated with no possibility that they existed at the
sane time. Consequently, they give rise to two causes of action
with two different dates of accrual. This case was filed within
three years of the accrual date of that second cause of action
and is therefore tinmely.’

Saunatec's fears that the accrual rule in this case
will result in a nmultitude of lawsuits from the single act of
selling a defective product refl ect a m sunderstandi ng of current
law. In setting the date of injury as the date of accrual, the
Massachusetts courts recogni zed t hat "manufacturers and retailers
[my be required] to defend suits based on a product which they

may have placed in the stream of comrerce years ago." Cannon,

! To enphasize the error of Saunatec's foreseeability
/ di scovery argunent, we note that a plaintiff's notice of breach
or injury is exam ned under the discovery rule to detern ne
whet her a claim that would otherw se be barred by the nornal
rul es of accrual shoul d nonethel ess be preserved to prevent the
harsh result of barring a claim before the plaintiff had
know edge of it. Saunat ec, however, seeks to use notice of
breach to defeat rather than to preserve clains. W have been
unabl e to discover any authority for the proposition that once
a plaintiff has been injured in a manner sufficient to give
notice of a breach of duty, that notice may then be used to bar
claims arising from |later and separate injuries that would,
absent this notice, not otherw se be barred. By barring a
plaintiff frommaintaining a claimbefore that claimhas arisen,
Saunatec's suggested application of notice in this case
i nplicates the sane concerns that pronpted Massachusetts courts
to reject notice of breach as the normal rule of accrual. See
Cannon, 374 N.E. 2d at 584.
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374 N.E.2d at 584. Qur holding today in no way increases this
burden. But for the fortuity of the first fire, Saunatec woul d
not be able to argue that the statute of limtations bars this
action, even though it arises approximtely twenty-three years
after its product was sold. Allowi ng Cigna to proceed based upon
t he second fire prevents the injustice attendant upon forecl osing
its later-arising cause of action solely because of an initial
injury. This does not nmean, however, that Saunatec fails to gain
any benefit fromthe first fire. Though the notice of defect
inplicit in these first injuries is not properly a part of the
test for accrual of a cause of action, it is the cornerstone of
the unreasonable use and conparative negligence defenses in
products liability cases. In addition to the ordinary
difficulties that the passage of time places upon a plaintiff to
prove its case, a plaintiff that continues to use a product after
an initial injury will find, as Cigna did, that its recovery is
reduced or prevented by these defenses. Mor eover, as the
district court noted, though "[e]ach fire would constitute an
actionable injury, . . . after the first successful |awsuit,

t hese defenses would cut off future clains.” Cigna Ins. Co. V.

OY Saunatec, Ltd., 59 F.Supp. 2d 163, 165 (D. Mass. 1999).

Cigna's negligence claim is not barred by the statute of

limtations.
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| V. Post-Sale Duty to Warn

Saunat ec next contends that the district court erred
when it instructed the jury on the post-sale duty to warn.
Saunatec argues that the duty to warn is inapplicable in the
present case for three principal reasons.® First, it contends
that its product was not defective and therefore the duty to warn
never arose. Second, it clainms that because the risks associ at ed
with the defect were open and obvious fromthe tine of sale, it
owed the club no duty to warn. Finally, it argues that even if
the risks were not open and obvious at the tinme of sale, the
first fire effectively warned the club of those risks, thereby
extingui shing Saunatec's duty to warn. We address each of these
arguments in turn.
A. The heater's design defect

Under Massachusetts |law, there is no post-sale duty to
warn unless the product at issue was negligently designed as

originally sold. See WIllians v. Mnarch Machine Tool Co., 26

F.3d 228, 232 (1st Cir. 1994). When the design defect is present

8 Saunatec also contends in its briefs that the jury
could not have found a duty to warn because there was
insufficient evidence denonstrating the feasibility of such a
warning. We reject this argunent out of hand. The evidence at
trial indicated that on at |east one occasion in the past,
Saunat ec had been able to notify its custoners of a problemw th
one of its heater conmponents by releasing that information
t hrough its distributors. The jury was entitled to concl ude
t hat Saunatec could have done the same in the present case.
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at the tine of sale, the manufacturer "has a duty to take
reasonabl e steps to warn at | east the purchaser of the risk" as
soon as it "learns or should have | earned of the risk created by

its fault." doCanto v. Anetek, Inc., 328 N E.2d 873, 878 (Mass.

1975) (citing Carney v. Bereault, 204 N E.2d 448 (Mass. 1965)).

The district court correctly instructed the jury that it could
only find that Saunatec had a post-sale duty to warn of safety
i mprovenents if it first found that "the heater was negligently
or inmproperly designed or unsafe at the time it was sold."
There was anple evidence to support a conclusion that
the heater was negligently designed. According to the UL
standards in existence at the tinme of the sale of the heater,?®
all heaters nust include some form of guard to prevent
conmbusti ble materials fromcomng into contact with any part of
the heater that exceeded 536 degrees Fahrenheit. The "guard"
could include the rocks that are normally piled on top of the
heating elenents in a sauna heater. If the rocks prevented
contact, the industry standards at the tinme of sale generally did

not require the addition of a separate metal grill on top of the

® UL standards were adm tted primarily as evidence of the
general ly accepted i ndustry safety standards for the manufacture
of these heaters. Testimony at trial indicated that these
standards were <created with input from the nmanufacturing
industry and thus served as proxies for industry safety
st andar ds.
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heat er. In the case of the club's heater, however, the rocks
were an insufficient barrier between conbustible materials and
t he high tenperature parts of the heater. Under the UL standards
then in force, Saunatec was required to nodify its heater, either
by adding a nmetal grill or by increasing the dinensions of the
heater to allow for nore rocks to be included on top of the
el ement s. W t hout these design changes, the heater failed to
adhere to the industry safety standards. The UL standards al so
required that heaters pass a drape test. Under this test, cloth
mat eri al was draped over the heater to determne if the placenent
of a towel on the heater would start a fire. Evidence at trial
denmonstrated that the club's heater could not have passed this
test. The jury was justified in concluding that the heater had
been negligently designed at the tine of sale, thus triggering a
duty to warn of post-sale safety inprovenents.
B. The nature of the danger

Though a negligently designed product is an essenti al
prerequisite for the duty to warn, the duty does not arise in
every case i nvolving a negligently desi gned product. Saunatec is
correct in its general contention that, when the dangers
associated with a defective product are open and obvi ous, there
is usually no duty to warn "because a warning wi ||l not reduce the

i keli hood of injury.” Colter v. Barber-Geene Co., 525 N E. 2d
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1305, 1312 (Mass. 1988). To fall wunder this rule, the dangers
nmust have been sufficiently obvious to say that the plaintiff was
"fully aware of the risks posed by the product."” Morrell .

Precise Eng'g, Inc., 630 N E. 2d 291, 293 (Mass. App. Ct. 1994).

Saunat ec unpersuasively contends that the risks posed by the
heater were open and obvious fromthe tine of sale because all
people are aware that there is a renote risk of fire associ ated
with | eaving towel s on sauna heaters even when those heaters are
properly designed.

The know edge of a general risk associated with an
entire class of properly designed products, however, is not
sufficient to allowthe conclusion in this case that at the tine

of sale the club was "fully aware of the risks posed by the

product . " Morrell, 630 N E.2d at 293. The evidence at trial
indicated that, in contrast to properly designed heaters that
will not normally cause fires even when a towel is left on them

for an entire day, the club's defectively designed heater could
start a fire in under ten mnutes after a towel was left on it.
The differing times to conbustion of a properly designed heater
versus the club's heater were solely the result of the defective
design of the latter. Though the lack of a grill contributed to
t he danger posed by the club's heater, it was not a signal of a

desi gn defect. Many heaters sold at that time did not have
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grills and were not defective, just as the club's heater m ght
not have been defective if the rocks on top of the heater had
provided a nore effective guard. I n short, Saunatec cannot
escape the duty to warn engendered by its negligent design
because this heater posed an inordinate risk of fire that was by
no nmeans open and obvious fromthe tinme of sale.
C. Warni ng of design inprovenents

Saunat ec next contends that the first fire effectively
notified the club of the danger posed by its heater, making any
war ni ng that Saunatec m ght have given superfl uous. The jury
found that the first fire gave the club notice that its heater
was defective. See Section V.D infra. That fire may al so have
made the club fully aware of the danger posed by the heater.
Nonet heless, it is still not sufficient to extinguish Saunatec's
duty to warn. Though the duty to warn principally extends to
war ni ngs of the danger created by a design defect, it is not
limted to warning solely of those dangers. Massachusetts courts
have indicated that in certain cases, the mnufacturer of a
negligently designed product also has a duty "to warn at | east
t he purchaser of changes which elimnate or tend to elimnate the
ri sk created by the manufacturer's initial fault."” doCanto, 328

N. E. 2d at 878.
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This is one of those cases. The jury could reasonably
conclude that Saunatec should have known of the defect and that
Saunatec had devel oped a safety inprovenent that would have
elimnated the danger that arose from its design defect.
Saunat ec conducted tests upon its heaters in order to ensure that
they met the UL standards. \When a particular nodel failed to
neet those standards, Saunatec woul d change the design. Though
not all heaters that Saunatec manufactured at the tinme this
heater was designed needed netal grills to satisfy the UL,
Saunat ec knew that sone did. |ndeed, by 1975 or 1976, Saunatec
had nodified its designs to include metal grills upon all heaters
soldinthe United States. 1In 1978, the UL changed its standards
to require that all heaters it listed include a metal grill as
shielding between conbustible mterials and the heating
el ements.® Finally, the club's expert also testified at |ength
that the addition of a netal grill was feasible and woul d have

both cured the defect in the heater and prevented both fires.

10 Saunatec | atches on to the UL standards, and the 1978
change that required grills on heaters, to argue that the duty
to warn cannot be based upon changes in the relevant UL
standards or upon |later design inprovenents that my be
associated with changes in those standards. Saunatec is
refuting an argunment that Cigna does not nmake. Because the
district court and Cigna based the duty to warn in this case
upon the defective design of the heater at the tinme of sale, we
decline to address whether changes in the UL standards or | ater
design i nprovenents in the heater would trigger the duty to warn
even if there were no showing of an initial design defect.
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Furthernore, the rationale that underlies the refusal
to i npose a duty to warn of open and obvi ous dangers cannot apply
here to defeat Saunatec's duty to warn of design changes. Unlike
war ni ngs of open and obvious dangers, which are not required
under Massachusetts |aw because it is unlikely that such a
war ni ng woul d "reduce the |ikelihood of injury,” a warning of a
desi gn change that can elimnate the risk posed by a defect is,

at | east potentially, effective.! See, e.qg., Colter, 525 N. E. 2d

at 1312. 1In the present case, the evidence indicated that if the
club had heeded a warning to install a grill on the heater, it
would have conpletely elimnated "the risk created by
[ Saunatec's] initial fault."” Consequently, we conclude that this

i ssue was properly before the jury, even if the first fire fully
apprised the club of the dangers associated with its heater. The
district court was correct in instructing on this issue.
V. M suse and Unreasonabl e Use
Saunat ec and Cignha each argue that the district court
erroneously instructed the jury on the issue of the two rel ated
affirmati ve defenses, m suse and unreasonabl e use, that Saunatec

i nterposed against Cigna's clainms. Saunatec argues that there

1 Li kewi se, although we have concluded that the danger
was not open and obvious at the time of sale, a contrary
conclusion on that point would not have elim nated Saunatec's
duty to warn because, as discussed above, Saunatec still would
have been required to warn of design inprovenents.
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can be no dispute that |eaving towels upon the heater, either
deli berately or accidentally, was a msuse of the heater.
Because nisuse, whether by the club or a patron, is a conplete
defense to a claim of negligent design, Saunatec contends that
the court should have either granted judgment in favor of
Saunatec or instructed the jury on the issue. In its cross-
appeal, Cigna argues that the evidence did not support an
instruction on Saunatec's affirmative defense that the club had
unreasonably used the heater. We find no nerit in either of
t hese contentions.

Under Massachusetts products liability [aw, m suse of
a product is an affirmtive defense to a negligent design claim
whi |l e t he unreasonabl e use of a product is an affirmati ve defense
to a claimof breach of the inplied warranty of merchantability.
Both defenses elimnate all recovery under the |egal theories

t hey address. See Allen v. Chance Mg. Co., 494 N E.2d 1324,

1327 (Mass. 1986); Back v. Wckes Corp., 378 N E 2d 964, 969

(Mass. 1978). Each defense also requires an exam nation of
precisely how the plaintiff "m sused" the defendant's product.
Though there are simlarities in the type of "msuse" that
conpri ses each defense, this case serves as a reni nder that each
def ense has distinct contours. Before exam ning these defenses,
however, we first turn to an exani nation of the respective causes
of action to which they respond.
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A. Negligent design and breach of the inplied warranty of
mer chantability.

As in all negligence clains, an action for negligent
design begins with the all egation that the def endant has breached
a duty and that this breach of duty has caused actual harm
Manuf acturers have a duty to design products with reasonabl e care
and are held to the standard of "an ordi nary reasonably prudent

designer in like circumstances."” Fahey v. Rockwell G aphic Sys.,

Inc., 482 N E.2d 519, 523 (Mass. App. Ct. 1985) (overruled on
other grounds in Allen, 494 N E. 2d at 1327 n.2); doCanto v.

Ametek, Inc., 328 N E.2d 873, 877 (Mass. 1975). "[T]he focus in

desi gn negligence cases is not on how the product is neant to
function, but on whether the product is designed with reasonabl e

care to elimnate avoi dabl e dangers.” Uwoth v. City Tank Corp.,

384 N.E.2d 1188, 1191 (Mass. 1978). A manufacturer always has a
duty when desi gni ng products to consider the environnment in which
t he product will be used and nmust design against all reasonably
foreseeabl e uses which could arise fromthat environnment. See

Mclsaac v. Didriksen Fishing Corp., 809 F.2d 129, 132 (1st Cir.

1987); Back v. Wckes Corp., 378 N E. 2d 964, 969 (Mass. 1978).

In determ ning the environnent in which a particular product is
used, and thus also the reasonably foreseeable risks attendant
upon that setting, we |ook to the market that the manufacturer

has chosen. See Ml saac, 809 F.2d at 132 (holding that because
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t he def endant manufacturer did not caution the comrercial marine
mar ket against wusing its product, it was responsible for
anticipating reasonably foreseeabl e risks associated with use in
that setting). This duty arises froma social policy that pl aces
an increased responsibility for ensuring the safety of a product
"upon the manufacturer, who stands in a superior position to
recogni ze and cure defects."” Uoth, 384 N E. 2d at 1192.
Actions wunder Massachusetts |aw for breach of the
i npliedwarranty of merchantability are the functional equival ent
of strict liability in other jurisdictions, and they are as
conprehensive as the strict liability provision in section 402A
of the Restatenment (Second) of Torts. See Back, 378 N.E.2d at

968-69; Swartz v. General Mtors Corp., 378 N E. 2d 61 (Mass.

1978). The warranty duty is "one inposed by |aw as a matter of
soci al policy, and not necessarily one which the defendant has
acquired by contract." Back, 378 N. E. 2d at 969. Manufacturers
warrant that their products will be "fit for the ordinary
pur poses for which such goods are used,"” and, as in negligent
design clains, ordinary purposes include both intended and

foreseeabl e uses of a product. 1d. (quoting Mass. Gen. Laws ch.

12 Unli ke a contract based warranty, the inplied warranty
applies even though the parties are not in privity, see Hoffman
v. Hownedica, Inc., 364 N E. . 2d 1215, 1218 (Mass. 1977), and a
manuf acturer or seller my not disclaimor limt the warranty.
See Back, 378 N. E. 2d at 9609.
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106 8§ 2-314(2)(c)). Though the "inquiry [in a breach of warranty
action] focuses on product characteristics rather than on the
def endant's conduct [as in negligent design], ... the nature of
the decision [in both actions] is essentially the same.” [d. at
970. The jury in a breach of warranty action wei ghs factors just
as in a negligent design action, considering "anong other
factors, the gravity of the danger posed by the chall enged
design, the |likelihood that such danger would occur, the
mechani cal feasibility of a safer alternative design, the
financi al cost of an inproved design, and the adverse
consequences to the product and to the consuner that woul d result
from an alternative design." Id. (quotation omtted).
Furthernmore, a finding that a def endant has negligently desi gned
a product is tantanount to a finding that the product is unfit

for ordinary use. See Hayes v. Ariens Co., 462 N E.2d 273, 275

(Mass. 1984) (overruled on other grounds in Vassallo v. Baxter

Heal t hcare Corp., 696 N. E.2d 909 (Mass. 1998)):; Richard v.

Anerican Mg. Co., 489 N E.2d 214, 215 (Mass. App. Ct. 1986).

B. A defendant's first line of defense: unforeseeable m suse.
Though both duties are expressions of a social policy

that places responsibility wupon manufacturers to elimnate

defective products, neither negligent design nor warranty

liability is absol ute. See Colter v. Barber-Greene Co., 525

N. E. 2d 1305, 1310 (Mass. 1988); Back, 378 N E.2d at 969. The
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cornerstone of both duties is the anticipation of foreseeable
uses. Neither theory requires manufacturers to design against
uses that could not be foreseen. In negligent design, a
plaintiff "nust prove that the defendant failed to exercise
reasonabl e care to elim nate avoi dabl e or foreseeabl e dangers to

the user."” Bolduc v. Colt's Mg. Co., 968 F. Supp. 16, 17 (D

Mass. 1997) (citing Uwoth v. City Tank Corp. 384 N E.2d 1188

(Mass. 1978)). Likew se, because the ordinary uses of a product
include "both those uses which the manufacturer intended and
t hose whi ch are reasonably foreseeable,” Back, 378 N E. 2d at 969,
t he manufacturer has warranted that its "product will w thstand,
in a reasonably safe manner, foreseeable 'm suse' incident to or

arising out of the product's intended use." Venezia v. Mller

Brewing Co., 626 F.2d 188, 190 (1st Cir. 1980).

Thus, so long as a plaintiff can "prove that at the
time of his injury he was using the product in a manner that the
def endant seller, manufacturer, or distributor reasonably could
have foreseen,” a defendant manufacturer nmay not escape liability
solely by showing that the plaintiff has used the product in a

way that was not intended by the manufacturer. Cocco v. Del uxe

Sys.., Inc., 516 N.E.2d 1171, 1174 (Mass. App. Ct. 1987) (quoting

Allen v. Chance Mg. Co., 494 N. E.2d 1324 (Mass. 1986)); Venezia,

626 F.2d at 191 (noting that uses protected by the warranty
include those that are "the 'probable ancillary consequences of
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normal use,' and the consequences 'incident to the normal and

expected use' of a particular product") (citing Turcotte v. Ford

Motor Co., 494 F.2d 173, 181 (1st Cir. 1974)). On the other
hand, if a plaintiff has used a product in a manner that the
manuf act urer coul d not have foreseen given the product's i ntended
use, the manufacturer may escape negligent design liability

conpletely through the m suse affirmati ve def ense. See Robi nson

v. Boston Housing Auth., Docket No. 964972, 1999 W. 791947, at

*1-2 (Mass. Super. Ct. Aug. 9, 1999) ("The deliberate m suse of
a product is a conplete defense to a claim of negligent
design."). Likew se, this type of unforeseeable m suse will al so
bar a breach of warranty action. See Allen, 494 N E. 2d at 1326
("Foreseeability of use is an elenment of the plaintiff's case.");
Venezia, 626 F.2d at 191. I ndeed, to allow recovery for uses
that could not have been foreseen at the tine of manufacture
woul d be to hold the manufacturer to a duty that it could not
possibly fulfill.

C. A defendant's second |ine of defense: foreseeable but
unr easonabl e use.

Aplaintiff's path is not wholly cl eared, however, just
because its use of a product was foreseeable. In a negligent
design action, a defendant may always prove conparative

negligence in an attenpt to reduce or prevent recovery. See
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Mass. Gen. Laws ch. 231 8§ 85.%% Simlarly, in a breach of
warranty action, a defendant can raise the unreasonable use
def ense, arguing that though the plaintiff's use was foreseeabl e,
"the plaintiff's unreasonable conduct in the face of a known
def ect was a breach of duty that caused the injury."” Allen, 494
N. E. 2d at 1326-27 (noting that the unreasonable use defense
arises only when there has been a foreseeable use of the
pr oduct). To prevail on the unreasonable use defense, the
def endant has the burden of proving that the plaintiff
subj ectively knew that the product was defective and dangerous,
that, despite that subjective belief, the plaintiff's use of the
product was objectively unreasonable, and that the plaintiff's
conduct was a cause of the injury. See id. at 1326. If all the
requi renments of the defense are net, the plaintiff cannot recover
for breach of warranty, while the defendant nay have al so proved
that the plaintiff breached its own duty of care and was thereby

conparatively negligent. See Richard, 489 N E.2d at 215.

13 Section 85 reads, in pertinent part:

Contri butory negligence shall not bar recovery in any
action by any person or |egal representative to
recover danmages for negligence resulting in death or
in injury to person or property, if such negligence
was not greater than the total anount of negligence
attributable to the person or persons against whom
recovery is sought, but any danages allowed shall be
di m nished in proportion to the anount of negligence
attri butable to the person for whose injury, damge or
death recovery is made.

Mass. Gen. Laws ch. 231 § 85.
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Nonet hel ess, the conparative negligence and the
unr easonabl e use defenses are not precisely anal ogous. Vhi | e
evi dence of unreasonabl e use i s potential evidence of conparative
negligence, the reverse is not necessarily true. A user may
breach its duty of care wi thout knowi ng t he product was defective
or dangerous and thus nay be conparatively negligent wthout

finding its recovery for breach of warranty barred by the

unr easonabl e use defense. See Hallmark Color Labs. v. Danpn
Corp., 477 N E.2d 1052, 1053-54 (Mass. App. Ct. 1985) (noting

that ordinary negligence is irrelevant to a breach of warranty
claim. Furthernore, even in cases in which a plaintiff's
actions satisfy the requirenents of both defenses, each defense
has a different effect upon plaintiff's recovery. Conparative
negl i gence reduces recovery by a percentage anount correspondi ng
to the plaintiff's negligence unless that negligence is greater
than the defendant's, at which point all recovery is barred. See
Mass. Gen. Laws ch. 231 § 85. Unreasonabl e use by the plaintiff,
however, will foreclose all recovery for breach of warranty. See
Allen, 494 N E. 2d at 1327.

D. The application of the m suse and unreasonabl e use defenses in
t he present case.

Because Cigna alleged both breach of warranty and
negl i gent desi gn, both defenses are potentially applicable here.

We concl ude, however, that the district court did not err, either
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ininstructing on unreasonabl e use or in declining to instruct on
m suse. Turning first to the m suse defense, the evidence at
trial indicated that a towel or other conbusti bl e object had been
left on the heater, thus starting the fire. Saunatec argues on
appeal that this was a m suse of the heater that the district
court inproperly disregarded when it refused to instruct on the
nm suse defense. Even if the towel had been intentionally placed
upon the heater, however, this action is not sufficient as a
matter of law to justify an instruction on the m suse defense.
Saunatec bases its argument upon an inprecise and incorrect
definition of what the Massachusetts courts have neant by the
term"m suse"” as it applies to the m suse defense. To be sure,
any use of a product in a manner other than that intended by the
manuf act urer woul d be considered in layman's terns a "m suse" of
that product. Thus, leaving towels on a heater is arguably a
"m suse" of that heater as it was not intended to function as a
cl othes dryer. Adding to the confusion created by the Ilay
definition is that sonme courts have m stakenly used the term
"m suse" to refer to both the m suse and the unreasonabl e use
defenses, while others have failed to see the real differences

that exist between these two defenses. See Downs v. Gulf &

Western Mg. Co., 677 F. Supp. 661, 664 (D. Mass. 1987) (using

term"m suse" to describe unreasonabl e use); Fahey, 482 N E. 2d at
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526 n.13 (noting that "unreasonable use" and "unforeseeable
m suse" appear to be interchangeable terns).

Nonet hel ess, "m suse"” in the context of the m suse
defense is a legal termof art with a distinct and decidedly
di fferent neaning than the | ay concept of product "m suse."” See
Al len, 494 N E.2d at 1327 n.2 (overruling Fahey by rejecting its
suggestion that the terns are i nterchangeable). "'Unforeseeable
m suse' concerns the question whether the defendant could have
reasonably foreseen that the plaintiff would m suse the product
in the way he did." Id. In order to justify a m suse defense,
Saunatec would therefore need to show that the club's m suse of
t he heater was unforeseeable. If the club or its menbers had
used the sauna heater to grill steaks, an exanple cited during
the trial, we would have no difficulty concluding that such a
"“m suse" could not be foreseen by a sauna manufacturer and that
Saunatec would be entitled either to an instruction on the
def ense or judgnment in its favor.

Contrary to Saunatec's representations in its briefs,
however, there was anple evidence at trial to show that the
accidental or even intentional draping of a towel on the heater
was a foreseeable use. I ndeed, the UL standards, which were
formulated with industry input, explicitly required heaters to
pass a test designed to mmc the effects of placing a towel upon
a heater. This test, in and of itself, indicated that sauna
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manuf acturers could foresee that towels and other conbustibles
m ght occasionally be left on top of heaters. Because it was
foreseeabl e that club patrons would | eave towels on the heater,
the district court correctly held that a m suse instruction was

not justified. See Cocco v. Deluxe Sys., Inc., 516 N E. 2d 1171,

1174 (Mass. App. Ct. 1987) (affirmng the refusal to give an
intentional msuse instruction where the plaintiff's hands were
injured while clearing a jam on a shreddi ng machi ne when a co-
wor ker accidentally triggered an unguarded on-off switch because
"[1]t was undi sputed that both jamm ng and that workers woul d use
their hands to clear the jans were foreseen").

The unreasonable use defense, on the other hand, is
fully applicable to foreseeable uses of a product and "concerns
t he reasonableness of the plaintiff's alleged conduct” while
undertaki ng that foreseeable use. Allen, 494 N E. 2d at 1327 n. 2.

Cigna concedes that Saunatec has proved two of the three

14 Saunat ec al so contends that the district court "appears
to have reasoned that the nm suse defense was not applicable
since it appeared that the Club did not m suse the product, but
rather, that a patron of the Club msused the product.”
(Enphasis in original). W express no opinion upon whether, if
this were a fair reading of the district court's opinion, such
a hol di ng woul d conformto Massachusetts | aw because we concl ude
t hat Saunatec is attacking a rationale never advanced by the
district court in its opinion. | ndeed, its opinion on the
m suse point is wholly in line with our conclusion that the
m suse i nstruction was not warranted because Saunatec had fail ed
to denonstrate the type of unforeseeable msuse required to
justify this instruction.
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predi cates for the defense, nanmely that the club's use, though
foreseeable, was objectively unreasonable and that this use
caused the fire, but <contends that the instruction was
nonet hel ess i nproper because Saunatec failed to nmeet its burden
of proving that the club subjectively knew that the heater was
both defective and dangerous. According to Cigna, to satisfy
this requirenment, Saunatec needed to prove that the club was
aware that the heater was defective specifically because it
| acked a nmetal grill.

We have been unable to find a requirenment that a
plaintiff must actually know with technical specificity the
nature of the defect in the product it is using. Nor do we agree
t hat the Massachusetts courts woul d adopt such a rule. To do so
woul d be to stand the unreasonable use defense on its head by
allowing consunmers to escape its application sinply by
deli berately maintaining technical ignorance in the face of
nmounti ng evi dence that a product is defective. On the contrary,
it is enough to show that the plaintiff knew the product was
defective in sone way, rather than showing that it knew the
technical elenents of the defect. |In the present case, the jury
was entitled to infer that the club subjectively knew that the
heater was both defective and dangerous. Pasquale Franchi, the
presi dent of the corporation that owned the club, testified that
he had supervised the installation of several saunas. The jury
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could therefore infer that he was aware of how sauna heaters
generally worked and that this general awareness would have
ext ended to understanding that, as Cigna's own expert testified,
properly designed heaters do not catch fire, not even when draped
with a towel. Gven this evidence, it would not be unreasonabl e
for the jury to conclude, as it apparently did, that after the
first fire, the club subjectively knewthat its heater had sone
type of defect and that, because of that defect, the heater posed
a danger that the club knew could only be alleviated through
fairly extensive renedial neasures. The district court did not
err in giving an instruction on unreasonabl e use.
VI. The sprinkler instruction
Finally, Cigna challenges in its cross-appeal the
district court's instruction on the club's duty to install
sprinklers following the first fire. Cigna contends that
Saunatec has failed to provide the evidentiary basis required to
i npose such a duty on the club. The district court gave the
following instruction on a property owner's duty to install
spri nkl ers:
Now, let nme talk to you about the
issue of sprinklers, which you ve heard
sonet hi ng about, because | need to give you
a separate instruction on this issue.
The defendant also clains that the
Club was negligent in its failure to install
a sprinkler system in the sauna enclosure.
That's Question No. 12 [on the special

verdict form.
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Ordinarily, a building owner such as
the Waltham Racquet Club has no duty to
provide its building with any sort of
firefighting or fire protection equi pnment and
so cannot be held liable for failing to do
so. Also, there is no statutory or building
code requirement for sprinklers. However, a

building owner nmy be held Iliable for
negligently failing to i nstall fire
protection devices if he uses dangerously
i nfl ammabl e mat er i al t hat Create a

foreseeably substantially greater probability

of a fire spreading.
It is up to you to determ ne whet her

t he defendant has proven that the Club had a

duty toinstall sprinklers in the nen's sauna

and is negligent for failing to do so.

This instruction followed the court's general instruction on
conparative negligence in which it indicated that the jury was to
consi der whether the club had fulfilled its "duty to exercise the
care that a reasonably prudent person woul d have exerci sed under
simlar circunstances."”

The panel is unable to agree on the propriety of the
sprinkler instruction. The majority concludes that the sprinkler
i ssue was properly before the jury. The majority's analysis is
set forth in subsection A infra. |, however, would not find a
duty to install sprinklers on these facts. That different view
is set forth in subsection B infra.

A. The majority analysis

Absent an increased risk of fire, Massachusetts common

| aw does not i npose any obligation on a building owner to install

sprinklers or keep other specialized fire apparatus avail abl e.
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Conversely, the Suprenme Judicial Court has recognized a speci al
duty, or at |east contenplated that a jury could find such a
duty, where the owner had know edge of a "particul ar danger of

fire." Little v. Lynn & Marbl ehead Real Estate Co., 16 N. E. 2d

688 (Mass. 1938). The obvi ous exanpl es are of highly inflammble
or explosive materials, but Massachusetts courts do not appear to
have i nmposed any very rigid forrmula on the source or degree of
t he increased risk.

Here, the jury had anple basis for concluding that the
cl ub knew of a "particul ar danger of fire" well in excess of what
m ght be expected in the ordinary house or office. The
particul ar danger lay in the conbined presence of a strong heat
source which past experience had shown was not adequately
shiel ded; in patently inadequate new precautions taken after the
first fire; and in a surroundi ng envel ope of dried out wood t hat
the evidence showed to be specially inflanmable. There is
not hing surprising about the jury's decision to allocate 35
percent of the danmage to the club, |eaving the manufacturer to
bear the other 65 percent, nor in attributing a portion of the 35
percent to the failure to install a sprinkler.

Cigna does not object to the generally phrased
instruction given by the judge as to the sprinkler system but
only to the result. This amounts to saying that no rational jury
could find on these facts that there was "a particul ar danger of
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fire" sufficient torequire the club to take extra precautions of
whi ch the nost obvious, next to supplying a grill, would have
been to install a sprinkler system This is exactly the kind of
practical day-to-day judgnent in which a jury's good sense ought
to be respected. Here, no basis exists for an appellate court to
call it unreasonable.

No Massachusetts case <creates any general rul e
inconsistent with what the jury did in this case or rejects a
jury award on the facts anything close to those before us. Quite
possi bly the instruction given here, or the result arrived at,
would not be permtted in sone other jurisdiction; but the
| anguage and results in decisions of different state courts
dealing with sprinklers or other fire precautions is far from
uni form and nothing in Massachusetts case | aw appears to limt
the duty to "extraordi nary" hazards, "explosives," or the |ike.

Fireman's Fund Am Ins. Co. v. Alnmacenes Mramar., |Inc.,

649 F.2d 21, 25 (1st Cir. 1981), the only pertinent First Circuit
precedent, rejected a claim that a sprinkler should have been
installed in a warehouse where one of the tenants stored a
chem cal rub that created a somewhat greater risk of fire than
nor mal . But putting aside the fact that this case involved a
construction of Puerto Rico | aw and not the | aw of Massachusetts,

there is a singular distinction: in Fireman's Fund, there was an

increased risk of fire once the substance ignited but no
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i ndi cati on of any acconpanyi ng unusual source of ignition. Here,
by contrast, the sauna itself is a proven dangerous heat source
set in a peculiarly conmbustible surrounding of dried out wood.

In several other respects, Fireman's Fund is a vivid

contrast to the facts in this case. There the risk had been
created by a tenant who stored the chem cal and not by the owner
who was sought to be held liable; the properties of the cheni cal
were not known to the owner or otherw se obvious to himand the
| ease forbad the tenant from storing specially dangerous
chemcals. Finally, "there was no evidence here of any previous
fires" in the landlord' s building. [d. at 28.

In our case an able district judge sent the sprinkler
issue to a jury under an instruction that is not clained to be
i nconsi stent with Massachusetts |law. The jury returned a result
that can easily be supported on the facts and, indeed, would
stri ke many observers as an em nently sensible resolution of a
fault allocation problemthat has no perfect solution. No error
of | aw being present, this court should certainly not upset this
out cone.

B. Adifferent view

The majority formulates the standard for finding that

the club had a duty to install sprinklers (a showing that a

property owner has "know edge of a particul ar danger of fire") in
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terme that differ from the instruction the district court

delivered to the jury:

[A] building owner may be held liable for
negligently failing to i nstall fire
protection devices if he uses dangerously
i nfl ammabl e mat eri al t hat Create a

foreseeably substantially greater probability
of a fire spreading.

This narrower formulation of when a property owner may be
required to install sprinklers seens consistent with the state's
| aw. The cl osest case on point indicates that the duty to
install sprinklers is linked to "materials or fluids of an
i nfl ammabl e nature, such as cel | ul oi d, napht ha and benzi ne, " t hat
were so dangerous that the fire departnment consi dered a sprinkl er

system necessary for safe storage. See Little v. Lynn &

Mar bl ehead Real Estate Co., 16 N. E.2d 688, 690, 692 (Mass. 1938).

Furthernore, this fornmulation is in line with those decisions

fromother jurisdictions that have squarely addressed this duty.

15 The cases cited at trial and on appeal for the
proposition that there can be a duty to install sprinklers or
other fire prevention equipnment all concern the duty that one

| andowner owes to another, abutting |andowner. It is the
general rule in negligence cases , however, that "no action
[can] be founded upon the breach of a duty owed only to sone
person other than the plaintiff." See W Page Keeton, Prosser

and Keeton on Torts, 8 53, at 357 (5th ed. 1984). The parties
do not point to any cases, nor have | been able to discover any,
involving a duty of a custonmer to install sprinklers for the
protection of the manufacturer of a defectively designed
pr oduct . Nonet hel ess, because neither party has raised this
i ssue on appeal, | |eave an exam nation of the |egal basis of
this duty to later cases and instead assune that the duty
abutting | andowners owe each other is an appropriate anal ogy for
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See, e.q., Confort v. Stadelmn Fruit., Inc., 592 P.2d 213, 220

(Or. 1979); Mernod, Jaccard & King Jewelry Co. v. Hellnuth, Obata

& Kassabaum 1lnc., 615 S.W2d 93, 96 (Mb. Ct. App. 1981) (quoting

Confort with approval) (rejecting argunent that a high quantity
of conbusti bl es--defined sinply as things that will burn--was
enough to create a duty to install sprinklers because there was
no showi ng that the defendant had stored "explosives, highly
i nfl ammabl e chem cals or materials, or oily rags").

Al t hough the instruction stated the law correctly, the
nmore difficult question is whether it was proper to put the
sprinkler issue to the jury. There nust be both a | egal and an
evidentiary basis for an instruction before it my be given to

the jury. See Sullivan v. Nat'l Football Leaque, 34 F.3d 1091,

1107 (1st Cir. 1994). M coll eagues point to a m x of facts that
they believe provide the evidentiary justification for the
sprinkler instruction and verdict. | disagree with that view
because it relies on facts (a strong heat source, a prior fire,
the effectiveness of the precautions taken) that were only
rel evant to the general conparative negligence instruction. By
the ternms of the court's instructions, the failure to instal

sprinklers could becone part of the conparative negligence m x

only if the jury found that the club had a duty to install

the duty that the club owed to Saunatec in this case.
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sprinklers because it "use[d] dangerously inflamable nmateri al
that create[d] a foreseeably substantially greater probability of
a fire spreading.” The presence of such material, and not the
other facts cited by ny coll eagues, is the sole basis for the
duty to install sprinklers. | find no evidence that creates a
jury question on the presence of such a dangerously inflammble
mat eri al .

The dried out wood that lined the sauna roomwas drier
and nore conbustible than usual as a result of the nornal
operation of the heater.® This is not a sufficient factual basis
for inmposing a duty to install sprinklers. Materials do not
become "dangerously inflammble" nerely because they will burn

when exposed to fire. 7 See Centraal Stikstof Verkoopkantoor N.V.

v. Pensacola Port Auth., 205 F. Supp. 724, 728 (N.D. Fla. 1962)

(noting that duty cannot be based upon a finding that a materi al

was "highly conbustible, i.e., [it] wll burn if ignited");

16 The evidence indicated that the wood in npbst hones
t hroughout the northeast is dry because of the long heating
season, though that wood is not as dry as wood subject to the
hi gh tenperatures of a sauna.

1 Evi dence at trial indicated that Saunatec itself was
relatively unconcerned with the danger posed by dry wood in
saunas. Saunatec knew that the normal operation of a sauna

would dry the wood in the room and create precisely the
situation that existed in the club at the time of the fire.
Nonet hel ess, Saunatec did not recommend that purchasers of its
heaters replace the wood periodically nor did it recomend the
installation of sprinklers in cases such as this one where
sprinklers were not required by buil ding codes.
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Fireman's Fund, 649 F.2d at 23, 27-28 (refusing to find duty even

t hough vapor rub stored on defendant's prem ses would burn at a
significantly |ower tenperature than wood or paper); Hellmth

Gbata & Kassabaum 1Inc., 615 S.W2d at 96 (holding no duty to

install sprinklers where conpany stored conbustible itens such as
paper, fabric sanples, and solvents for office cleaning). Absent
sone evidence that the wood in the sauna was a "dangerously
i nfl ammabl e or expl osive or hazardous material[] . . ., [such] as

oi | -soaked sawdust," that wood cannot support a duty to install
sprinklers. Confort, 592 P.2d at 220-21 (noting that it "cannot
be said as a matter of law that there is such great or
f oreseeabl e danger in maintaining prem ses made of wood so as to
make every person liable for fire spreadi ng to adjoi ning prem ses
unl ess"” the owner has installed fire protection equi pment).

A duty to install sprinklers is an onerous one, usually
i nposed upon | andowners by ordinance or statute in special
circunmstances, and not by the common |aw when the materi al
i nvol ved i s so commonpl ace as dried out wood i n the sauna room of
a health club. | amnot surprised, therefore, that | could not

find any case that would support a duty to install sprinklers in

a situation involving the materials we have here.'® | concl ude,

18 Though Saunat ec points to a nunber of cases--incl uding
two applying Mssachusetts law-that it clains support the
sprinkler duty here, those cases do not support the duty. See,
e.qg., Hanover Ins. Co. v. Charles D. Nolan & Sons, Inc., 1998 W
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therefore, that the sprinkler instruction should not have been

given. Although this error was not harmnl ess, see, e.qg., Multon

v. Rival Co., 116 F.3d 22, 26 (1st Cir. 1997), there would be no
need for a new trial because of the clarity of the jury
instructions and the verdict form The jury ascribed 23% of the
total fault to the club's failure to install sprinklers.
Consequently, | would remand to increase Saunatec's percentage
fault to 88% with a corresponding adjustnent in the judgnent

agai nst it.

VI 1. Concl usion
For the reasons set forth above, the judgnment in the
district court is:

Affirnmed

77918 (Mass. Super. 1998) (addressing different issue fromthat
raised by Cigna, nanely the duty to mintain an already
installed sprinkler system; Thomalen v. Marriott Corp., 845 F

Supp. 33 (D. Mass. 1994) (sane); Brodrick Mwving & Storage Co.
v. Moorer, 685 S.W2d 75 (Tex. Ct. App. 1984) (issue of duty to
install sprinklers not before the court because defendant only
chal l enged the sufficiency of evidence to support adverse
verdict and did not challenge jury instruction indicating it
could breach its duty of care through a failure to install
sprinklers); United States Borax & Chem Corp. v. Archer-
Dani el s-M dl and Co., 506 N. W 2d 456 (lowa Ct. App. 1993) (sane).
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